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Recommendation(s)  
 

To receive the attached information providing background on the specific 
legislative provisions which affect mental health services.  

  
Summary/ 
Background 
 

Summary detail is provided as background information on the main 
current mental health legislative framework as set within the context of 
key Mental Health Partnership Care Governance Committee priorities in 
relation to practice and governance requirements. 

  
Background/Policy/ 
Legislative Context 
 

Adults with Incapacity (Scotland) Act 2000 
Mental Health (Care & Treatment) (Scotland) Act 2003 (MH Act) 
Adult Support & Protection (Scotland) Act 2007 (ASP Act) 
 

  
Financial Implications  
 

None 

  
Human Resources 
Implications  
 

None 

  
Equalities Implications  
 

None 

  
Public Confidential Contains Personal Data – DPA applies FoI Status  (delete those 

that do not apply)   
Exemption from disclosure may apply under FoI Section  [add No.]  

 
Date Report Prepared 20th May 2008 
 

 
 
1. Purpose of Report 

 
To provide, the Greater Glasgow & Clyde Mental Health Partnership 
Committee with summary detail for purposes of information, of the main current 
mental health legislative framework set within the context of key Mental Health 
Partnership Care Governance Committee priorities in relation to practice and 
governance requirements. 
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2. Adults with Incapacity (Scotland) Act 2000 

 
2.1. The law of Scotland generally presumes that Adults (aged 16 or over) are 

legally capable of making personal decisions for themselves and managing 
their own affairs.  That presumption can only be overturned if there is evidence 
that the adult’s capacity is impaired in relation to any particular matter in hand.  
The AWI 2000 Act sets out a framework for regulating intervention in the affairs 
of adults who have impaired capacity. 
 

2.2. “Incapacity” is defined within the legislation only for the purposes of the Act. 
 
For the purposes of the Act “incapable” means incapable of:  
 
• Acting; or 
• Making decisions; or 
• Communicating decisions; or 
• Retaining memory of decisions; 
 
in relation to any particular matter by reason of mental disorder or inability to 
communicate because of physical disability. The Act allows for a wide range of 
interventions in relation to property, financial or welfare matters, where 
incapacity on behalf of an adult is determined. 
However, it is central to the 2000 Act that adults must not be deemed incapable 
on the basis of diagnosis alone or because they behave in an unusual or 
unwise manner.  The assessment of capacity must be made in relation to 
particular decisions or actions required. 
 

2.3. The Act requires the following principles to be applied when deciding on which 
intervention will be most suitable in meeting the needs of the individual 
 
• Benefit 
• Least restrictive option 
• Take account of the wishes of the adult 
• Consultation with relevant others 
• Encourage the adult to increase whatever skills he/she has and to learn new 

skills. 
 

2.4. The Act provides a hierarchy of measures to act or make decisions in relation 
to the welfare, property, or financial affairs of adults who are deemed incapable 
of doing so for themselves.  In summary these are 
 
• Powers of Attorney  (Part 2 of the Act) - where a person may appoint an 

attorney with powers over property and financial affairs      or continuing on 
incapacity and/or an attorney with powers over personal welfare exercised 
only on the adult’s loss of capacity. 
 

• Access to Funds (Part 3) - where a person, or an organisation including a 
local authority may apply to the Public Guardian for authority to withdraw 
funds from the account of the adult to provide day-to-day care. 
 

• Management of Residents Finances (Part 4) - where authorised 
establishments (Care Homes and Hospitals) may manage the funds of 
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resident adults up to a prescribed limit. 
 

• Medical Treatment & Research (Part 5) -    where medical practitioners are 
given a general authority to treat adults where there is a certificate of 
incapacity in relation to specific treatments or a medical treatment plan. In 
addition certain other health care practitioners, if accredited, have authority 
to provide treatments they are qualified to administer. 
 

• Intervention Orders & Guardianship (Part 6) - where it is possible to apply 
to a sheriff for an intervention order to deal with defined “one off” financial, 
property or welfare matters or to make application for a guardianship order 
which can include powers over property, financial affairs or personal welfare 
or a combination of these. 
 

2.5. Statutory bodies with responsibilities under the Act include: 
 
• Sheriff - where the sheriff court is the main forum for proceedings in relation 

to application for powers under Part 6 of the Act. 
 

• The Public Guardian - who requests powers of attorney, intervention orders 
and guardianship orders allows access to funds under Part 3.  The Public 
Guardian also has investigatory and supervisory functions in relation to 
property and financial affairs. 
 

• The Mental Welfare Commission - who retain a general oversight of adults 
whose incapacity is due to mental disorder and also have investigatory 
powers in relation to those exercising welfare powers. 
 

• Health Boards - in relation to management of resident’s finances and 
medical treatment as indicated previously and also in relation to a duty to co-
operate with other statutory bodies e.g. local authorities in the discharge of 
their functions under the Act. 

 
• Local Authorities - whose functions can be summarised as: 

 
a) Provision of information and advice 
b) Supervision of guardians and attorneys 
c) Investigation where the welfare of an adult is seen to be at risk 
d) Investigation of complaints in relation to those exercising welfare powers 
e) Consultation with the Public Guardian and Mental Welfare Commission 
f) Application for Intervention Orders and Guardianship Orders when no 

one else is doing so. 
g) To act as welfare guardian when no one else is doing so. 
h) To recall personal welfare powers of a guardian 
i)  To arrange for transfer of guardianship orders. 
 



4 

 
3. Mental Health (Care & Treatment) (Scotland) Act 2003 (MH Act) 

 
3.1. The Mental Health Act received Royal Assent in May 2003 and was 

implemented in September 2005. 
 

3.2. Section 1 of the Act sets out the principles according to which people 
performing functions under the Act must discharge those functions.  The 
principles require that any decision or action under the Act takes into account 
the following; 
 
• Present and past wishes and feelings of the patient. 
• The views of the patients named person, carer or any proxy decision maker 

where relevant. 
• Fullest participation possible of the patient in any decision making. 
• All options available in planning the patients care 
• Maximum benefit to the patient 
• The need to ensure the patient is not treated any less favourably than the 

way in which a person who is not a patient would be treated. 
• The patient’s capabilities, background and characteristics. 

 
3.3. The Act defines “mental disorder” as any mental illness, personality disorder, or 

learning disability, however caused or manifested. 
 

3.4. The Act defines “medical treatment” as treatment for mental disorder which 
includes - 
 
• Nursing 
• Care 
• Psychological intervention 
• Habilitation (including education, training in work, social and independent 

learning skills). 
• Rehabilitation. 

 
3.5. The Act places a number of duties on health boards in relation to services to 

people with mental disorder, including services for mentally disordered 
offenders.  These can be summarised as follows; 
 
• Co-operation with the Mental Welfare Commission in the discharge of 

functions under the Act. 
• Provision of approved medical practitioners (AMP’s) who have specific 

duties under the Act, in relations to measures of compulsion, care planning, 
review and care management. 

• Provision of services and accommodation for patients under 18. 
• Provision of services and accommodation for mothers with post-natal 

depression. 
• Co-operation with local authorities in the discharge of functions. 
• Provision of independent advocacy services in partnership with local 

authorities. 
• Provision of information to patients and assistance in relation to 

communication difficulties. 
• Collation of data for research purposes. 
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3.6. The Act also places a number of duties on local authorities in relation to the 
provision of services.  Again in summary these include: 
 
• Provision of care and support services designed to promote  

well being, social development and social inclusion.  There is a reciprocal 
duty on health boards to co-operate with their local authority partners in the 
discharge of these functions. 

• Appointment of mental health officers (MHO’s) who like AMP’s have 
specifically designated functions under the Act in relation to compulsory 
powers, care planning and on-going care management. 

• A duty for local authorities to make inquiry into deficiencies of care treatment 
or support for people with a mental disorder living in the community. 

• Assessment of needs for community care services. 
• Provision of independent advocacy services in conjunction with health 

boards. 
• Requirement to ensure all reasonable steps are made to reduce any 

adverse effects on child/parent relationships arising from actual measures 
taken under the Act. 

• Collation of data for research purposes. 
 

3.7. The Act contains a number of powers relating to the need for compulsory 
treatment.  There are three principal civil orders under the Act.  These are: 
 
• An emergency detention certificate, which grants an authority to detain a 

person in hospital for a period of 72 hours. 
• A short-term detention certificate which grants authority to detain a person in 

hospital for 28 days. 
• A compulsory treatment order, which grants authority to exercise a range of 

compulsory powers over a person either in hospital or in the community for a 
period of 6 months.  This period can be extended by 6 months, then by 
periods of 12 months thereafter. 
 

3.8. In relation to compulsory powers the Act has established a new independent 
judicial body, The Mental Health Tribunal for Scotland.  The Tribunal is the 
body that makes decisions on a wide range of issues in regard to the care and 
treatment of patients subject to the Act such as  
a) application for compulsory powers b) appeals and c) reviews. 
 

3.9. The Mental Health Act also amends the Criminal Procedure (Scotland) Act 
1995, which introduces a range of disposals available to the criminal justice 
system in relation to the care and treatment of mentally disordered offenders. 
 

3.10. Aspects of the Mental Health Act are currently subject to review by Scottish 
Ministers and a national reference group has been established by Scottish 
Government to oversee this process.  Areas currently under review by sub-
groups established under the national reference group are a) review of Tribunal 
process b) review of named persons/advance statements and c) a group 
looking at medical reports/treatment.  There will also be a “virtual” group as an 
overview.  A consultation framework has been established comprising both a 
questionnaire for wide distribution and a series of consultation events to take 
evidence from key stakeholders scheduled for June 2008. 
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4. Adult Support & Protection (Scotland) Act 2007 (ASP Act) 

 
4.1. The ASP Act received Royal Assent in March 2007.  The main part of the 

legislation (Part 1) relates to measures in respect of the protection of adults at 
risk of harm.  In addition the Act (Parts 2, 3 & 4) set out legislative amendments 
to existing primary legislation such as the Adults with Incapacity Act, the Social 
Work (Scotland) Act and the Mental Health Act. 
 

4.2. Some of the amendments above have come into force.  However the main 
body of the Act in relation to adult protection has yet to be implemented.  The 
Scottish Government have currently set a commencement date for October 
2008. 
 

4.3. As with the other pieces of legislation the ASP Act sets out general principles 
whereby a person may intervene or authorise intervention in an adults affairs 
only when they are satisfied the intervention will provide benefit to the adult 
and that the action proposed is the least restrictive of those available. 
 

4.4. Section 2 of the Act establishes the requirement for all relevant bodies (Local 
Authorities, Care Commission, Public Guardian, Mental Welfare Commission 
and Health Boards) to co-operate in support of any proceedings under the 
legislation. 
 

4.5. Section 3 of the Act sets out the definition of an adult at risk, namely; 
 
1) Adults at risk are adults (defined in the legislation as any individual aged 16 

or over) who: 
 
a) Are unable to safeguard their own well being, property, rights or other 

interests. 
b) Are at risk of harm, and 
c) Because they are affected by disability, mental disorder, illness or 

physical or mental infirmity, are more vulnerable to being harmed than 
adults who are not so affected. 
 

2) An adult is at risk of harm in relation to the above if; 
 
a) Another persons conduct is causing (or is likely to cause) the adult to be 

harmed or 
b) The adult is engaging (or is likely to engage) in conduct, which causes (or 

is likely to cause) self-harm. 
 

4.6. There are various duties and functions that fall to local authorities under the 
Act.  In summary these are: 
 
• A duty to inquire about an adults well being, property or financial affairs 

where an individual falls within the definition above and the council believes 
it may have to intervene to protect the individual from harm. 

• To carry out investigations as appropriate for the purposes of inquiry into the 
circumstances of the adult in order to protect them from harm. 

• The power to apply to the Sheriff for an Assessment Order which 
authorises the council to take the adult from a place being visited under the 
duty to inquire to allow a) the interview to be conducted in private and b) a 
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private medical examination by a health professional nominated by the 
council. 

• The council can make application to the Sheriff for a Removal Order which 
would allow the removal of an adult at risk to another place for the purposes 
of investigation. A removal order can be effected within 72 hours of being 
granted and can last for a maximum of 7 days. 

• Application can also be made by the council to the Sheriff for a Banning 
Order on such person or persons considered to be placing or likely to place 
an adult at risk of serious harm.  Various conditions can be placed on 
banning orders by the Sheriff including the length of time of the order (up to 
6 months) and the power of arrest. 
 

4.7. In addition to the duties and powers specified above the ASP Act also places 
an obligation on local authorities to establish an Adult Protection Committee 
with the following functions: 
 
• Review of practice and procedures relating to safeguarding adults at risk. 
• Provision of information and advice. 
• To encourage and assist in improving the skills and knowledge of officers 

and employees of such public bodies having responsibilities under the Act. 
• Any other function as specified by Scottish Ministers. 

 
The convenor of the Committee must not be a member or officer of the 
council and membership would include: 
 
• The council 
• The Care Commission 
• The relevant Health Board 
• The Chief Constable of the police force of the councils area. 
• Any other relevant public body as specified by Scottish Ministers. 
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Statistics 
 
1 Emergency Detention Certificate (EDC) vs. Short term Detention Certificate (STDC) 
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2 Compulsory Treatment applications by local authority Oct – Dec 2007 
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In March there were 131 patients subject to a community based Compulsory Treatment Order. 
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3 Percentage of Short Term Detention Certificates converted to Compulsory Treatment 
Orders Oct – Dec 2007 
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4 Interim Compulsory Treatment Orders compared with Compulsory Treatment 
Orders granted by the Tribunal within GGC 
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